IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Christopher Shays and Martin Meehan,
Plaintiffs,
V. Civil Action No. 02-CV-1984
' (Judge Kollar-Kotelly)
United States Federal Election

Commission,

Defendant.

FIRST AMENDED COMPLAINT FOR
DECLARATORY AND INJUNCTIVE RELIEF

Plaintiffs Christopher Shays and Martin Meehan, for their First Amended
Complaint, state as follows:

1. This action challenges regulations promulgated by the Federal Election
Commission (“FEC”) to implement the provisions of Titles I and II of the Bipartisan
_Campajgn Reform Act of 2002 (“BCRA™), Pub. L. No. 107-155, 116 Stat. 81.

2. Congress enacted BCRA in March 2002, after years of consideration. The
legislation has three central purposes. The first is comprehensively and effectively to ban
“soft money” — funds not subject to the contribution limits and source prohibitions of
federal law — from federal elections and the federal political process. The passage of
Title I of BCRA reflects Congress’s determination that the explosive growth of soft

money over two decades had caused corruption and the appearance of corruption in



federal elections and in the federal political process, and had undermined tﬁe confidence
of the American people in their government and their political system.

3. The sécond central purpose of BCRA is to ensure that campaign
advertisements are subject to disclosure and to the ban on the use of corporate and union
treasury money to fund campaign advertising, even if they are run in the guise of so-
called "issue ads." The passage of the so-called “Snowe-Jeffords™ provisions of Subtitle
A of Title Il of BCRA reflects Congress’s determination that the growth of sham “issue
advocacy” over the last decade has significantly eroded the disclosure provisions in the
federal campaign finance laws and the longstanding ban on the funding of campaign
advertisements with corporate and union treasury funds.

4. The third central purpose of BCRA is to ensure that meaningful rules
governing “coordination” between an outside spender and a candidate are in place to
prevent evasion of the contribution limits, disclosure requirements and source
prohibitions of federal law. The passage of Subtitle B of Title II of BCRA reflects
Congress’s determination that the FEC's coordination regulations were unrealistic,
ineffective, and contrary to existing law, and that new rules were necessary to ensure
effective regulation of coordinated communications so as to preserve the integrity of the
federal contribution limits, disclosure requirements and source prohibitions.

5. Title I of BCRA contains the statutory ban on soft money and related
implementing provisions. Title I contains the statutory provisions governing sham
“issue ads” (referred to in the statute as “electioneering communications™) and additional

statutory provisions requiring the promulgation of new regulations on “coordination.”
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Congress directed the FEC to promulgate rules to implement the provisions of Titles I
and II. (Sections 214(c) and 403(c) of BCRA.) The FEC published its final Title I
regulations in thé Federal Register on July 29, 2002. See 67 Fed. Reg. 49064. It
published its final Title ILA regulations governing “electioneering communications™ on
October 23, 2002. See 67 Fed. Reg. 65190. It published its final Title IIB regulations
governing “coordination” on January 3, 2003. See 68 Fed. Reg. 421.

6. The FEC's new regulations, in multiple and interrelated ways, thwart and
undermine the language and congressional purposes of Titles I and IT of BCRA.
Numerous provisions of the regulations contravene the language of the statute, and the
regulations, as a whole, frustrate the purpose and intent of BCRA. The Title I regulations
will allow the political parties to continue to raise and spend soft money to influence
federal elections. The Title ITA regulations will allow corporate and union funds to
continue to be used to pay for sham “issue ads” in contravention of the contribution limits
and source prohibitions in the lJaw. They will also allow individuals and groups to pay
for sham “issue ads” in contravention of the disclosure requirements in the law. The Title
IIB reguiations will allow candidates and outside spenders to coordinate their
- electioneering activities, in contravention of the contribution limits, source prohibitions,
and disclosure requirements in the law.

7. As described below, this Court should invalidate the specified Title I and I
regulations because they are arbitrary, capricious, an abuse of discretion, or otherwise are

not in accordance with law; they are also in excess of the FEC’s statutory jurisdiction,



authority or limitations; and they were adopted without observance of procedure required
by law. 5 U.S.C. §§ 706(2)(2), (c), (d).

Jurisdiction and Venue

8. This action arises under the Federal Flection Campaign Act (“FECA™), 2
US.C. §§ 431 et seq., as amended by the Bipartisan Campaign Reform Act of 2002, Pub.
L. No. 107-155; the Administrative Procedure Act (“APA™), 5 U.S.C. §§ 551-706; and
the Declaratory Judgment Act, 28 U.S.C. § 2201. This Court has jurisdiction pursuant to
28 U.S.C. § 1331.

9. Venue is proper in the District of Columbia under 28 U.S.C. § 1391(e) because
the defendant is a United States agency and because a substantial part of the events or
omissions giving rise to the claim occurred in this District.

Parties

10. Plaintiff Christopher Shays is a Member of the United States House of
Representatives from the 4™ Congressional District of the State of Connecticut.
Representative Shays was elected in 1987 and re-elected in 1988, and every two years
thereafter. He intends to seck re-election in November 2004. Representative Shays was
a principal House sponsor of the Bipartisan Campaign Reform Act.

11. Plaintiff Martin Meehan is a Member of the House of Representatives from
the 5™ Congressional District of the Commonwealth of Massachusetts. Representative
Meehan was elected in 1992 and has been re-elected every two years thereafter. He
intends to seek re-election in November 2004. Representative Meehan was also a

principal House sponsor of the Bipartisan Campaign Reform Act.
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12. Plaintiffs are United States citizens, elected Members of Congress, intended
candidates for re-election to Congress, voters, recipients of campaign contributions,
fundraisers, and ;11embers of national and state political parties. Each plaintiff faces
personal, particularized, and concrete injury in the event that the challenged regulations
implementing Titles I and II are allowed to stand and thereby to undermine the letter and
spirit of BCRA reforms enacted by Congress.

13. In particular, as federal officeholders and as intended candidates for re-
election to Congress, plaintiffs and their campaign opponents are and will be regulated by
FECA and by BCRA. Plaintiffs are among those whom BCRA seeks to insulate from the
actual or apparent corrupting influence of special interest soft money, sham "issue
advertisements," and unregulated coordinated spending. If the challenged Title I and
Title II rules are allowed to stand and to undermine the reforms embodied in BCRA, the
plaintiffs will be forced to undertake their public responsibilities, raise money, and
campaign in a system that Congress has determined is, and appears to be, corrupted by
these improper influences. Further, by thwarting and undermining the protections
Congress intended from BCRA, the challenged rules will also adversely affect the
public’s perception of plaintiffs and their fellow office-holders as candidates, public
officials and party members.

14. The BCRA Title I bans on the raising and spending of soft money by the
national political parties and on the solicitation of soft money by federal officeholders
and candidates directly affect the plaintiffs. If these Title I bans are not faithfully

implemented by the FEC’s regulations, plaintiffs face the risk that unregulated soft
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money will be used in an attempt to influence federal elections in which they are
candidates.

15. Likexévise, the requirement in Title ] of BCRA that state and local parties not
spend unregulated soft money on their activities that affect federal elections, as defined in
BCRA, directly affects the plaintiffs. If this requirement is not faithfully implemented by
the FEC’s regulations, plaintiffs face the risk that unregulated soft money will be used by
state and local parties to pay for activities that affect plaintiffs’ federal elections.
Plaintiffs face this risk whether or not such spending is directly targeted to their particular
elections. Plaintiffs will also be adversely affected in their capacities as officeholders and
party members who might be expected by their parties to raise soft money directly or
indirectly for use at the state and local party levels, and who could be rejected for official
and party leadership positions if they fail or decline to raise such funds.

16. The BCRA Title IIA provisions on “electioneering communications™ directly
affect the plaintiffs. If these Title IIA provisions are not implemented faithfully by the
FEC’s regulations, plaintiffs face the risk that unlimited and unregulated sums of
corporate and union treasury funds will be used to influence federal elections in which
plaintiffs are candidates through the funding of sham “issue ads™ that are campaign ads in
reality. Some of this spending is likely to be made by corporations organized under
section 501(c) of the Internal Revenue Code.

17. The BCRA Title IIB provisions on “coordination” directly affect the plaintiffs.
If these Title IIB provisions are not faithfully implemented by the FEC’s regulations,

plaintiffs face the risk that their electoral opponents and opposing political parties will
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engage in unregulated coordination of campaign activities with outside spenders, thereby
allowing the outside spenders to evade their contribution limits and reporting
requirements, or to avoid the ban on the spending of corporate or union treasury funds,
thus influencing federal elections in which the plaintiffs are candidates.

18. Defendant United States Federal Election Commission is a federal agency
created pursuant to FECA, 2 U.S.C. § 437¢c. BCRA requires the FEC to promuigate
regulations to implement Titles I and II of the statute.

Background on Title I Soft Money Regulations

19. For almost a century, since 1907, federal law has pro}ﬁbited corporations from
making contributions to influence federal elections. Since 1947, the same prohibition has
applied to labor unions. And since FECA was first amended in 1974, contributions from
individuals for the purpose of influencing federal elections have been limited to $1,000
per election to candidates, and $20,000 per year to national political party committees.
(BCRA increasg;d these limits to $2,000 and $25,000, respectively.) Soft money --
money that is not subject to these limits or source prohibitions -- has been raised by the
political parties, working with their federal officeholders and candidates, in disregard of
these laws, on the claim that the money is spent for so-called “party building” activities
and not spent to affect federal elections. In reality, and as Congress determined in
enacting BCRA, the national parties have raised and spent soft money in order to
influence federal elections. In the 2000 election cycle alone, the two major national

political parties raised and spent a total of almost one-half billion dollars of soft money.



20. Much of the soft money system operates at the state party level as well. Tens
of millions of soft money dollars are raised each election cycle by the national parties,
and then transfel;red to the state parties to be spent to influence federal elections. The
state parties also directly raise additional amounts of soft money to be spent for the same
purpose. The state parties spend soft money on ads which promote, support, attack or
oppose federal candidates. Spending by the state parties on such ads has become a major
avenue for the flow of soft money into federal elections. The state parties also spend soft
money on activities such as get-out-the-vote drives, voter identification activities, generic
campaign activities and voter registration drives, all of which affect both federal and non-
federal elections. Much of the soft money spent by state parties is controlled by, or
coordinated with, national party officials and federal candidates.

21. BCRA ends the soft money system by requiring the national parties and
officials acting on their behalf to raise, spend, direct or transfer only “hard money,” i.e.,
funds that are subject to the contribution limits, source prohibitions and reporting
requirements of federal law. (See, e.g., Section 323(a) of FECA, as added by Section
101(a) of BCRA.) Because Congress determined that much of the soft money system
operates through expenditures made by state parties and their subordinate entities, BCRA
also prohibits state, district and local parties from using unregulated soft money to pay
for “Federal election activity,” as defined in BCRA. (See, e.g., id. at Sections 323(b) and
301(20).) Further, BCRA prohibits federal candidates and officeholders from raising,
spending or directing unregulated soft money in connection with state or federal

elections. (See, e.g., id. at Section 323(e).) The purpose of this provision is to break the
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link between federal officeholders and candidates, and contributors of soft money that
corrupts and creates the appearance of corruption.

22, BCRA requires the FEC to promulgate regulations to implement these
statutory provisions consistently with the purpose and direction of Congress to end the
soft money system. On May 20, 2002, as part of a rulemaking proceeding, the
Commission published for comment proposed regulations based on draft regulations
recommended by the Office of the General Counsel of the FEC. The agency received
public comment and testimony on those proposed rules. After the close of the comment
period, the General Counsel presented new draft regulations to the Commission and
recommended their adoption. At the Commission meeting to consider and act on these
regulations, however, four of the six Commissioners voted to adopt a number of
amendments to the proposed regulations which undermined the letter and purpose of
BCRA. In anumber of these cases the amendments not only rejected the
recommendations made by the General Counsel but also, without explanation, directly
conflicted with longstanding interpretations of FECA made by the FEC, interpretations
that were left in place and not changed by these amendments. There was no prior notice
of, or opportunity for public comment on, the amendments that were incorporated into
the final rules even though the amendments materially altered those rules. The final
regulations that the FEC transmitted to Congress on July 16, 2002, and published in the
Federal Register on July 29, 2002, were substantially different in key ways from the

regulations proposed for public comment and from past positions taken by the FEC.



23. The Title I rules promulgated by the FEC fail, in multiple and interrelated
ways, properly to implement the language and intent of BCRA to ban soft money from
the federal electoral and political processes. Changes made to the regulations during the
rulemaking process, often contrary to the proposals and recommendations of the General
Counsel, were typically adopted by a split vote of 4-2 by the Commissioners. This
control group of four Commissioners includes members who have long expressed
hostility to BCRA, who have publicly expressed their belief that BCRA is
unconstitutional, who actively assisted some Members of Congress in their efforts to kill
the legislation, and who have publicly spoken and published in opposition to the ban on
soft money. One of the Commissioners said in an interview that “soft money is one of
the good things in the system.”

24, The regulations issued by the FEC undermine the soft money ban by
contravening the language and purpose of BCRA in each of the three areas in which
Congress legislated to address the problem: (a) the activities of the national parties; (b)
the activities of the state parties; and (c) the activities of federal candidates and
officeholders. Furthermore, the regulations create multiple opportunities for evasion of
the soft money ban that together have the overall effect of allowing the soft money
system to continue. This result directly contradicts the language of BCRA and the intent

of Congress.
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The Challenged FEC Soft Money Regulations

A. Sham Party Entities

25. BCRA prohibits national party committees from raising or spending soft
money after the effective date of the law, November 6, 2002, subject to limited transition
exceptions. (Section 323(a)(1) of FECA, as added by Section 101(a) of BCRA.) In order
to prevent circumvention of the law, BCRA also imposes this same restriction on any
entity “directly or indirectly estabiished, financed, maintained or controlled” by a
national party committee. (Section 323(a)(2) of FECA, as added by Section 101(a) of
BCRA.)

26. Yet without any basis m the statute, the Commission created a “grandfather”
provision in section 300.2(c)(3) of its regulations that provides that the Commission must
disregard any facts about the involvement by a national party committee prior to
November 6, 2002 in establishing, maintaining or controlling an entity that continues to
raise and spend soft money after that date. Instead, the Commission will be allowed to
take into account “solely” the relationship between the party committee and the entity
after November 6, 2002.

27. This “grandfather” exception allowed the national parties to establish entities
for the raising and spending of soft money prior to the effective date of BCRA, and have
those supposedly “independent” entities function after the effective date as if they had not
been established by the parties. Because of this regulation and in contravention of

BCRA, such entities will be able to raise and spend soft money after the effective date of
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BCRA, notwithstanding their establishment by, and affiliation with, the national party
prior to that date.

28. Further, because of the FEC’s improper definition of the terms “solicit” and
“direct” in its new regulations under BCRA, see paragraphs 32 through 37, infra, national
party officials, as well as federal officeholders and candidates, are able to raise soft
money for, and direct soft money to, any such new entity after November 6, 2002,
contrary to BCRA. The entity is thus able to spend soft money for advertisements
supporting and attacking federal candidates, and for other activities that benefit the
party’s federal candidates.

29. The national parties, and party operatives, have taken advantage of this
loophole created by the Commission. Republican Party operatives, for instance,
established a new group called the “Leadership Forum™ right before November 6, 2002.
The Leadership Forum is headed by several individuals with close ties to House
Republican leaders. The president of the Leadership Forum had been the chief of staff to
House Majority Leader Tom DeLay until August 2002. A former chairman of the
National Republican Congressional Committee (NRCC) is the vice chair of the
Leadership Forum. According to a recent article in the National Journal, “[Wlhat’s
interesting about the Leadership Forum is that it was created right before the recent
election with the blessing of the NRCC — and with the transfer of $1 million from
NRCC'’s soft money account to the forum’s coffers.” P. Stone, “Hard Questions About
Soft-Money Groups,” The National Journal (December 21, 2002). (Roll Call has

reported that the Leadership Forum later returned the funds to the NRCC. J. Bresnahan,
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“Leadership Forum Returns $1 Million,” Roll Call (January 8, 2003).) According to
press reports, the Leadership Forum is “a new GOP committee to channel soft money to
House campaigﬂs ....” T. Edsall, “Campaign Money Finds New Conduits As Law Takes
Effect,” The Washington Post (November 5, 2002).

30. BCRA also provides that entities “directly or indirectly established . . .
maintained, or controlled” by state, district and Iocal partics, or by federal candidates and
officeholders, are subject to the same soft money prohibitions as imposed on their
principals. (Sections 323(b)(1) and (e)(1) of FECA, as added by Sections 101(b)1) and
(e)(1) of BCRA.) In these cases as well, BCRA has been circumvented because a state
party, or federal officeholder or candidate, has been allowed to establish or control an
entity prior to November 6, 2002, and to have that entity raise and spend soft money after
that date under the guise of being an “independent™ organization, without the FEC taking
into consideration any facts about the relationship between the entity and the party,

officeholder or candidate prior to November 6, 2002.
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31. Under the FEC’s regulation, the Commission is required to ignore all facts
about how such entities have been “established,” “maintained” or “controlled” prior to
November 6, 2062, in determining whether the entities are subject to BCRA restrictions
after November 6, 2002. Like the national parties, the state parties and their operatives,
working with national party officials, have already taken advantage of this loophole as
well. In August 2002, the state committees of the Democratic Party incorporated a new
entity, the Democratic State Parties Organization (DSPO), which has, according to a
document distributed by the group, “the same legal status as a state party ...” D.
VanNatta, “Parties Create Ways to Avoid Soft Money Ban,” The New York Times
(November 2, 2002). According to published reports, Democratic Party chair Terry
McAuliffe told a group of party fundraisers that he expected the DSPO to raise
approximately $40 million in soft money before the 2004 elections. /d. The president of
the DSPO said the entity “intended to spend the large checks it receives on get-out-the-
vote and party registration programs in states where such spending is legal.” Id.

B. The definitions of “solicit” and “direct”

32. A central goal of BCRA is to prevent federal candidates and officeholders (as
well as national political parties) from soliciting, receiving or directing soft money. (See,
e.g., Sections 323(a), (e) of FECA, as added by Section 101(a) of BCRA.) The final draft
regulations recommended by the General Counsel defined the term “solicit” to mean to
“request, suggest or recommend” that a soft money contribution be made. This definition

was based on:longstanding Commission interpretation of that term in other sections of

FECA.
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33. Instead, the Commissioners adopted a regulation (Section 300.2(m)) that
narrowly defines “solicit” to mean only to “ask,” contrary to the General Counsel’s
recommendatiox;, to the plain and commonly understood meaning of “solicit,” and to the
interpretation of this same term that the Commission has long used for other sections of
FECA. The new definition was adopted for BCRA purposes only, and without changing
the interpretation of the term “solicit” that the Commission has used for other parts of
FECA. Nor did the FEC explain why the definition of “solicit” should be narrower as
used for BCRA than for other sections of FECA. The Commissioner who proposed the
new definition said that the regulation, in effect, would allow “a wink and a nod” request
for soft money to be made by federal officeholders and candidates.

34. In commenting on this regulation, the General Counsel said, “It doesn’t seem
to me to take a great deal of cleverness to make a solicitation that is clearly intended to
encourage — to persuade a person to make a contribution, without coming out and asking.
And I think this definition has the potential for great mischief . . . And I'm concerned that
this language creates a definition so narrow that it would, frankly, be very easy to avoid.”

35. This definition of the statutory term "solicit" will allow parties, candidates and
officeholders to continue to solicit soft money, contrary to BCRA, as long as they do not
explicitly “ask” for a soft money contribution. For example, the regulation will allow
candidates or officeholders to “recommend” that a donor make a soft money contribution
to a named recipient, and that will not be treated as a solicitation of soft money prohibited
by BCRA. This new definition of “solicit” will lead to massive circumvention of the

BCRA ban on soft money solicitations by federal candidates and officeholders.
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36. BCRA also provides that a federal candidate or officeholder, or a national
political party, may not “direct” soft money funds. (Section 323(a)(1) of FECA, as added
by Section 101(2.1) of BCRA.) Despite Congress’s explicit prohibition on both soliciting
and directing soft money, the FEC defined “direct” to mean the same thing as “solicit,”
i.e, “to ask.” Under this definition, a candidate or party official could direct or otherwise
tell a potential donor that a soft money contribution should be sent to a particular
recipient to be useful in a federal campaign, and this would not be considered to be
“directing” a contribution within the meaning of BCRA.

37. These definitions of the terms “solicit” and “direct” permit federal candidates
and officeholders, as well as national party officials, to continue to solicit and direct soft
money, in contravention of BCRA, so long as they do not explicitly “ask” for soft money
contributions. This includes soliciting and directing soft money funds for sham affiliates
established under the “grandfather” provision described above in paragraphs 25 through
31, supra, in contravention of BCRA.

C. State party fundraisers

38. BCRA provides that federal candidates and officeholders shall not “solicit,
receive, direct, transfer or spend” soft money. (Section 323(e)(1) of FECA, as added by
Section 101(a) of BCRA.) BCRA makes clear that candidates and officeholders may
“attend, speak or be a featured guest” at state party fundraising events without violating
this ban on solicitation. (Section 323(e)(3) of FECA, as added by Section 101{a) of
BCRA.) Candidates and officeholders, however, are not permitted under BCRA to solicit

or direct soft money contributions at such fundraisers.
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39. In contravention of BCRA, the FEC's regulations allow federal candidates and
officeholders explicitly to solicit and direct soft money at state fundraising events
“without regulat=ion or restriction.” Section 300.64. The Commissioner who proposed
this regulation described it as “a total carve out” from the ban in the statute on soliciting
soft money. This regulation is contrary to the language and purpose of BCRA, which
prohibits federal officeholders and candidates from soliciting and directing soft money.
The regulation authorizes federal candidates and officeholders to make solicitations of
soft money and to direct soft money, without restriction, at any event that is deemed to be
a “state party fundraiser,” in contravention of the statute.

D. Definition of “agent”

40. The BCRA prohibition against national parties soliciting, receiving, directing
or spending soft money is also imposed on any “agent acting on behalf of”” a national
party. (Section 323(a)(2) of FECA, as added by Section 101(a) of BCRA.)
Longstanding FEC regulations had defined the term “agent” to include those who have
either “actual” or “apparent” authority. 11 C.F.R. § 109(a)(5) (Jan. 1, 2002). This
longstanding FEC definition was consistent with the common law.

41. Yet, for purposes of BCRA, the new FEC regulation defines “agent” to
include those who have “actual” authority and excludes those who have “apparent”
authority. Section 300.2(b). This new regulation does so in direct contravention of the
longstanding defimtion of “agent” that the FEC had applied to other provisions of FECA.
In defining “agent” to exclude those with apparent authority, the FEC has created the

opportunity for circumvention of BCRA by allowing national party agents with apparent
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